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Contract of Guarantee 

Section 126 of the Indian Contracts Act characterizes a contract of guarantee as an agreement of 

contract to play out the promise or release the obligation of a third individual if there happens to be an 

occurrence of his/her default. Moreover, the part adds that the individual who gives the assurance is 

known as the surety, the individual in regard of those defaults the assurance is given called principal debt 

holder, and the individual to whom assurance is given is known as the creditor. There are three parties in 

each assurance contract, the chief creditor, the surety and the main indebted person.  

A guarantee contract comprises of 3 agreements:  

• To start with, the main debt holder himself makes a promise to satisfy an agreement for the 

lender.  

• Second, if the foremost debt holder makes a default, the surety attempts to be responsible to the 

bank.  

• Thirdly, the principal debtor’s certain guarantee is on the side of the confirmation that, if the 

security is obliged to release the obligation of the debtor’s holder’s default, the principal debt 

holder will repay the insurance for it.  

Features of the contract of guarantee 

• The agreement can be either oral or recorded as a hard copy. Also, the confirmation agreement 

must be recorded as a hard copy in English law. The guarantee contract assumes a chief risk or a 

release obligation with respect to the main indebted person. Regardless of whether there is no 

such head responsibility, one party consents to paying another under such circumstances, and the 

implementation of this commitment isn’t dependent upon any other individual’s default, it is a 

repayment contract.  

• Adequate consideration is to help the main debt holder. It isn’t important to have clear 

consideration between the lessor and the affirmation that it is fitting that the bank has done 

anything to benefit the guideline principal debtor. 

• Assurance consent can’t be acquired by distortion or front of any material data identifying with 

the exchange. 

Important Case Laws 

Osman Jamal and Sons Ltd. v. Gopal Purshottam: For this situation, the offended party’s 

organization was in the process of liquidation and was being addressed by the authority’s outlet. The 

offended party’s organization was going about as the commission specialist for the litigant firm for the 

purchase offer of a specific merchandise. Further the respondent firm was to repay the offended party 

organization against all misfortune and loss in regard to such transaction. The respondent firm neglected 

to get the conveyance due to which the products were exchanged by the seller at not exactly the 

agreement cost. The offended party, therefore, sued for the recuperation of the whole. The appointed 

authority chose in the courtesy of the offended party.  
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Lala Shanti Swarup v. Munshi Singh and Others: The offended party offered a burdened land to 

the Respondent, who vowed to make required instalment against a home loan to the mortgagee; however 

neglected to do so as a result of which the offended party brought about misfortune as 3/4th of their 

property being sold. The offended party sued under an implied contract of guarantee. 


